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DIGEST:
1. Although, normally, the Comptroller Genaeral of the

United States General Accounting Office (GAO) would

not render a decisiou to a question of law su'bmitted

by a certifyinA officer unaccopaonied by a voucher

as required by 31 U.S.C. S 82d, (1970), the stat-

utory authority under Vhich tne GAO renders decisions

to certifying officers, since the question submitted

is general in nature and will be a recurrinu one,

the reply to the question raisej is addrexsed to

the head of the agency under tahe broad authority

contained in 31 U.S.C. $ 74, (1970). pursuant to

wbich the GAO zay provide decisions to the heads

of departnents o0 any question involved in payments

which iAy b waade by that dsepartmeat.

2. Section 204(d)(2) of National Sea (;rent College and

Prcgram Act of l' i6,,V-i-ch prohibits federal fundina

for pus:rchave or rental of land, or purchase, rental,

coastruction, prscvntion or rcpair or 1iiut,

dock or vessel applies only to Federal grat pay-

;ent.t for 'irect costs for 1isted cateiories. 7his

stetioa does niot pro'iihit payrients cr-jruted by

usia stavlard in.tirect overi:ead cct ratea, even

thou,~h such rates my include factors tec lnically

attrihaut aole to prohibited categories.

This is a res-pon'e to a request for a decision from Mr. William G.

Dodds, Autrorized Certi.:yini Off Icer, A.ationoa Oceauic and Atnospheric

Adtinisztra.io (a )) co:cceruin- the Tiational Sta Grant Program,

establishef. by the :.atiioiX S1ea Grant College and Zrogram Act of

1966, a/pproved October 15, 196ti, Pub. L. 'io. .)-63U, aO Stat. 998,

as &vmendua, 33 U.S.C*. §9 1121 et s.

At the outset we refer to 31 U.S. Code 6 6Zd, (1970), tha stat-

utory authority under which this Office renders decisions to cer-

tifyiug officers, which provides as follows:B
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'The liability of certifying officers or employees
shall be enforced in the sare manner and to the same
extent as nov provided by law with respect to enforce-
went of the liability of disbursing and other accountable
officers; and they shall have the right to apply for and
obtai.n a decision by the Comptroller General on any
question of law involved in a payment ou any vouchers
presented to then for certification."

Under the above-quoted authority, a certifying officer is entitled
to a decision by the Comptroller General on a question of law involved
In payment on a specific voucher which has been presented to him for
certification prior to payment of the voucher, which should accompany
the submission to this Office. 21 Coup. Gen. 1128 (1942).

In the instant case, no voucher accompanied the request for
decision and the nucstion presented is general in nature. Nornally,
we would not reader a decision under such circumtances. Ilowover,
in viev of the fact that the problem involved in the instant situ-
ation uill ha of a recurring nature, we are rendering our decision
under the broad authority contained in 31 U.S.C. S 74, (1970),
pursuant to which we my provide decisions to the heads of depart-
ments on any question involved in paymenta which unny be made by
that department.

The programi; authorized by the Act were originally administered
by the National Science foundation, but all of the functions vested
in the tNational Science Foundation were transferred to the Secretary
of Cox-.zerce, to be ac'ministered by NM0., by section l(d) of Reorgani-
zation Plan No. 4 of 1970, 84 Stat. 2093.

The Act authorizes, inter alis', grants to public and private
institution3 of hither educati-:n to fund education, research demon-
stratinn, and infornation-publication activities relating to develop-
ment of rmarine resources. Section 204(d)(2) of the Act, as a1mended,
33 U.S.C. S 1123(d)(2) (Supp. III, 1973), provides as follows (quoting
from the Code):

No portion of any payment by the Secretary [of
Commerce] to any particip.nt in any program to be
.carried out under this subchapter shall be applied
to the purchase or rental of any land or the rental,
purchase, construction, preservation, or repair of
any building, dock, or vessel: Provided, That the
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prohibitions of this paragraph shall not apply to
non-self-propelled habitats, buoys, platforms, or
other similar devices or structures, used principally
for research purposes."

In accordance with this statutory prohibition no Federal pay-
vents for direct costs attributed to the listed categories have been'
permitted in Sea Grants. Federal Hanag-,ement Circular 73-7, 34 C.F.R.
Part 254 (1975) ('Cost Principles For Lducatioaal Institutions"),
App. A, paragraph D-1 defines "direct costs" as follows;

'Direct costs are those co-ts which can be identified
specifically with a particular research project, an
instructional activity or any other institutiounal activity
or which can be directly assigned to such activities
relatively easily with a high degree of accuracy."

Paragraph 0-2 states that "Identifiable benefit to the research work
rather than the nature of the goods and services involved is tŽe deter-
uining factor in distingulsaing direct from indirect costs of research
a3reements . . ." Paragraphi E-1 defiues "indirect costs" as follows:

"Indirect costs are those that have been incurred
for commoa or joint objectives and, therefore, cannot
be identified specifically with a particular research
project, an instructional activity, or any otber lasti-
tutional activity. At educational inatitution3 such
costs normally are classified unIer the following fwuc-
tional categories: Geoeral adtoiaistration a- r-neral
e .?enses; research aeituir!-crati0a expeaSea; opcrztion
and =ainteaaace erpenaes; library expenses; ana depart-
mental administration expenses."

Pursuant to Federal '-anagerent Circular 73-6, 34 C.F.P. Part
252, (1975) ("Coordinating Indirect Cost Rates and Audit of rducational
Institutions") indirect cost rates at educational institutions re-
ceiving grantv under variouz proxrnms, including the "Tational Sea
Grant Projran, have been computed in order to establiGh rates for
uniform application to Federal grant and procurement prozraL-zs.
Rowever, in view of section 204(d)(2) of the Act, recent audit
reports from Departent of Comnrce auditors to the .NOA Grants
Officer have questioned the propriety of using standard indirect.
cost rates in awarding Sea Grant funds since, tecnuxically, a certain
percentage of the standard indirect coat rates can be attributed to
such items as the rental, purchase or preservation of buildings or
vessels, and the auditors argue that such a result i8 prohibited
by the statutory provision. AccorUDin.;ly, tue qucstioi' ;rcsented
for our dccisona is whcther Conigress intended that section 204(d)(2)
impose an absolute prohibition on any standard indirect cost rate
funds being applied toward the prohibited items.
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The submission to our Office recites the following background
informzation and considerations with respect to this question:

"* * * Department of Commerce auditors have recom-
mended to the IMAA Grants Officer that separate
accounting systems and indirect cost rates be
established at each institution receiving grants
under the National Sea Grant Program, in order
to remove these ite"s from the allovable costs
comprising the indirect cost pool. Copies of
pertinent letters are enclosed.

"An analysis of the efforts required to implemnent
this recosaendation indicates that it would create
a substantial burden on both NOUA zrtd the insti-
tutionus involved. Initial discussions with certain
grantee. institutiong have revea-led an inclination
on their p:art to writhraw froj. the. pro .= rather
than unlert~a'.e such a burc!ensomw, arr!n-,enent.
Furthermore. officials of the !Lational Sea Grant
Program a-ad other o~ffThe In 10A cue.-ticn thethar
such a reqult v-as actually inteuded by the above
statutory provi".on, or .'4ther the recormened
action would in fact a-cnlish the end intended.

* * * * *

"* * * an evaluation of the cortseouences resulting
from the -3us.,,asted interpretatioi of t;is statute
Wo'lii indicate tbMt Ss1Lus not intended by Conr'ress
wher. it orif-trally passed the statute. Por instance,
thlis inte~rrctaticn A.lua!d aesn that every -ourchnse
by Srantees of the Nstionl Sea.Grant Program must
be thorouQ.1hly annlyred a-iid suh 2cted to cost break-
down, since sore portion of the purchase price there-
of eventunlly would -o tonrd tlioee portions of
the r-anufaeturer's costs which vuld appear to be
prohibited b.y a liter..l reading of the above statu-
toLy provision. Such an approach is obviously
unreasonable and would be izpo3s3ible to administer.
Yet, once the sency and affected Institutions
became involved in analyrina indirect costs, we
see no basis for determining a point at which such
an analysis would no longer be required.

-4-
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"As already indicated, the burden associated with the
establishment of new and separate accounting systems
at each institution for identifying indirect costs
would be practically insurmountable for both NOAA and
the affected institutions. Few institutions posGess
the sane accounting system or determine their indirect
costs in the some manner. Since the normal, established
indirect cost rates would be unavailable under such an
arrangement, a complete analysis for each institution
would have to be made each year before a grant could be
issued, or certification for payment under a grant
could be made by thin office. * * *

* * * * *

"It would appear to be a =uch more reasonable approach for
the National Sea Grant Pro~ran and iOAA to continue to follow
the policy, as established in Federal Management Circular
73-6, which provides for uniforraity of indirect cost rates
throughout the Federal Govercn-ent."

A review of the legislati.e histor of the Act recls no
evidence tlhat Con-ress consieored this specific probien in enacting
the 1966 legislatica. Powever, the following colloquy during debate
in the iKouse or Representatives suggests the general intent behind
the provision:

'Mr. GCPOSS. I would like to ask the gentleman if
this 's a brick' aud. mortar bill? Ln other words, would
this bill launch us in the business of building sea-
grant colleges 'from scratch, or is it intended that
the colleges be located in already existing institutions?

'`hr. MOSiER. Mr. Chairman, the gentleman from Iowa
has asked a very aood question. This is intended to
involve existing institutions; that is, there is no
ntention on the part of the cozrittee that his bill

will lnuanch what the gentlemn from Iowa calls a brick-
and-mortar program of new institutions.

"Mr. LEMNON. Mr. Chairman, will my distinguished
friend, the gentleman from Ohio [Mr. YASKERJ, yield to
we at this point?

'"t r. MOSHER. I an glad to yield to the gentleman
from North Carolina.
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"'ir EIMINOOi. Mr. Chairman, if the gentleman from
Iowa uill look on page 6, subsection (2), the Sentler-in
will find the followiLg language:

"No portion of any payment by the Founda-
tion to any participant in any program to be
carried out under this title shall be applied
to the purchase or rental of any land or the
rental, purciase, construction, preservatiotu,
or repair of any buildinZ, dock, or vessel.

"Mr. Chairman, that language appears beginning
at line 7 on page 6 and ending on line 1.1 of the
same page.

"Itr. GROSS. 1'r. Chailrman, I thank both geatlemen."
112 Cong. Rec. 22432 (1966) .

Thus it was vpiarently tne intent of the Congress iu eu-iactiu4 , sec-
tion 204(d)(2) to Prohibit the use of Federal funds for capital
-rants as e -h~l Th~ere is no ind-'c.tioca t~lat Congre0-9~t?2c the

prohibition to be no ri-,id as to affect the payment of iudiruct
cost factors com;on to onsy Federal assiitaniIc pro-rams. We
would be poarcicularly reliacza a; to aulopt BUeLI a coustructiozi,
eas-.nt suplcrt the!refor in tbe lccisiative hist;ory, ir. view of
the practical consequences described in the submission.

For the reagorts stated above!, it is or opizion. tstar cc-.tinued

use of the standard inclirect cost rates in awarding &r;=.s under the
National Sea Grant Prograiw is not ibcousistent with section 204(d) (2).

Pal . embllng

Comptroller General
of the United States




